
Fringe Benefits in a Competitive Environment 

– What a Federal Service Contractor Needs
to Know.



Why should a federal services contractor be concerned 
about fringe benefits?

• Expansion of The McNamara-O’Hara Service Contract Act of 1965 
(SCA) now Service Contract Labor Standards (SCLS) 

• The Patient Protection and Affordable Care Act (PPACA), commonly 
called the Affordable Care Act (ACA) or “Obamacare”

• Low Price Technically Acceptable (LPTA)
• Cost Containment
• Future Profits
• Unions
• Executive Orders and Compliance
• Employee Expectations



Starts with understanding the basics:

The McNamara-O’Hara Service 
Contract Act of 1965 (SCA)

Now Officially Called
Service Contract Labor Standards

• In general, service contractors have minimum hourly requirements for wages and 
benefits.

• This hourly requirement for benefits is called a fringe rate.
• However, sometimes these are called prevailing wages and H&W.

• Because benefits are required to be tracked on an hourly basis, complications can 
arise from trying to fit a traditionally priced monthly benefit plan into an hourly 
requirement on a government contract.

FAR Subpart 22.10-Service Contract Labor Standards
https://www.acquisition.gov/sites/default/files/current/far/html/Subpart%2022_10.html



What must a contractor do to satisfy the fringe 
benefit obligation?
• Furnished separate from and in addition to specified wages
• May be discharged by furnishing equivalent benefits or cash in lieu of benefits
• Wages paid in excess of WD (Wage Determination) minimum wage requirement cannot 

offset fringe requirement
• Benefits must be “bona fide”
• Payments must be segregated as benefits, not as wages

Bona Fide Fringe  
Fringe benefits that meet the requirements of the SCA/SCLS are defined in 
29 CFR Part 4 Section 171.  



Are all employees working for a government contractor 
subject to an hourly fringe?
• Most hourly employees who are working on a government services related contract 

are subject to the Service Contract Labor Standards and are entitled to fringe benefits.

• The FLSA (Fair Labor Standards Act) is the law which classifies employees as exempt or 
non-exempt.  

• Examples of employees who may be exempt from an hourly benefit requirement include:
 Executive

 Administrative (managerial)

 Professional

 Computer Professional Exemption ($27.62 per hour or more)

• Trend indicates an expansion of SCA to cover previously exempt labor categories.

• Remember, SCA/SCLS is self executing!!



The McNamara-O’Hara Service Contract Act (SCA)
Now Officially Called “Service Contract Labor Standards”

*Recent Department of Labor Guidance on SCA 
Fringe Rate:

• In accordance with 29 C.F.R. Section 4.52, the prevailing fringe rate for health and welfare 
benefits issued under the McNamara-O’Hara Service Contract Act (SCA) will be increased to 
a rate of $4.41 per hour. New service contracts awarded on or after January 1, 2017 that include 
paid sick leave under Executive Order 13706 will be issued at $4.13 per hour.

• Contracts currently at $4.27 per hour subject to Executive Order 13706 and new contracts that 
are awarded on or after January 1, 2017 that provide for the Employer to pay “sick pay” benefits 
(or Executive Order 13706 has been added to the contract) will renew at $4.13 per hour.

• Contracts currently at $4.27 per hour that do not require the Employer to pay “sick pay” benefits 
will be $4.41 after such contracts have been renewed, appended or modified by the contracting 
agency.



• Affordable Care Act & Cost Containment

• Low Price Environment - LPTA

• How to protect future profits, and success?

How do Fringe Benefits Help or Hurt Your Business?

Benefits

ComplianceCosts -
Competitiveness



Are SCA covered employees treated differently under 
the Affordable Care Act?
The answer is “no.”

• Fringes can be used to offset employer responsibility to offer minimum value 
coverage which is deemed affordable under the ACA.

• All Agency Memorandum (AAM) No. 220 issued on March 30, 2016 provides 
guidance regarding the interaction of the Affordable Care Act and the fringe benefit 
requirements of the McNamara-O’Hara Service Contract, Davis-Bacon Act, and 
Davis-Bacon Related Acts.*  (https://www.wdol.gov/aam/aam%20220.pdf)

*SOURCE: DOL AAM 220, http://www.wdol.gov



Affordable Care Act (ACA) went 
into full effect in 2014. Since that 
time, SCA contractors are starting 
to make changes to their fringe 
benefit offerings.

• Some contractors are minimally embracing the law 
• Doing the minimum to comply with ACA and SCA guidelines.
• Examples: 

• Establishing a minimum essential coverage (MEC) or minimum value (MV) 
affordable employee benefit plan.

• Retaining as much of the fringe as possible to continue to pay some cash 
in lieu of benefits.

• Diverting underspent fringe to retirement  (popular for small businesses).

• Some contractors are fully embracing the law by
• Providing the best health plan possible within the fringe rate.
• Planning for cost containment and competitiveness.
• Supporting  initiatives to reduce rate increases and promote wellness on their jobsites.



The Biggest Challenge to 
Contractors under ACA

Balancing a sustainable Health Plan with an Employer Mandate to provide 
affordable coverage.

• Managing benefits under multiple fringe rates.

• Contractors need to focus on designing their benefit program around the lower 
fringe rate.

• Some contractors may have to reduce health care benefits as a result of EO 
13706 and AAM 225.

*SOURCE: DOL AAM 220, http://www.wdol.gov, EO 13706, https://www.dol.gov/whd/govcontracts/eo13706/index.htm



• Many contractors with Service Contract Act covered employees still spend 
more than the $4.13 or $4.41 allotted on a services contract.

• Common Concerns:
• Legacy programs/ Inherited Benefit Plan Designs
• Sick Leave, Match on Retirement Contributions, etc.
• Employee Expectations
• Dependent Costs
• Ancillary Benefit Plans
• Variable Hourly Employees

• Those that work right around 30 hours a week
• 30 hours x 4 weeks x $4.13 Fringe = $495.60
Compared to:
• 40 hours x 4 weeks x $4.13 Fringe = $660.80

• Starting Coverage the first day of hire

Containing Fringe Costs Today 
is Important

If any of these concerns cause your fringe spend to exceed $4.13, you could be losing money!



Start making plans today to draw down 
benefits to a more competitive level.

Protecting Tomorrow’s Competitiveness

*SOURCE: Kaiser/HRET Survey of Employer-Sponsored Health Benefits 
http://www.kff.org/report-section/ehbs-2016-summary-of-findings/

The 2016 H&W 
Fringe has 
stayed the 
same for the 
first time in 15+ 
years!

Example is based on available fringe at an average of 156 hours a month or 1,872 yearly hours. Boon Group historical data 
suggests average hours worked by a typical full time employee nationwide is less than the maximum possible of 2,080.

“The average annual premiums in 2016 are $6,435 for single coverage”



How should a contractor structure their benefit program?

• To structure a compliant and competitive plan using fringe dollars

• Employees should be required to participate (in the employer health plan) 
unless they have a valid waiver.

• Or, the contractor could offer a defined contribution style plan where an 
employee can choose between a selection of benefits. (However, cash 
is not an option in this instance.)

• Cash should only be offered in limited situations (union requirements, 
grandfathered contracts, etc.).



• Less than 1% typically separates 
a winning bid from the runner up.

• Removing cash as an option and 
requiring fringe to be spent on 
bona fide fringe benefits can lower 
overall contract costs by as much 
as 2%. In a low bid environment

*Used for illustration purposes only; percentages will vary by employer.



Fringe Benefits, Executive Orders 
and Compliance

•Executive Order — Fair Pay and Safe Workplaces - President Obama signed an Executive 
Order on July 31, 2014 requiring federal services contractors with more than $500,000 in federal 
contracts to certify that they have not violated, and are not violating, any one of 14 different 
federal labor laws in the past three years. The Service Contract Act is one of these 14 laws. The 
Executive Order would require contractors to disclose any “violations” including those occurring in 
the three years before procuring contracts above $500,000.

• Final Rule
• https://www.gpo.gov/fdsys/pkg/FR-2016-08-25/pdf/2016-19676.pdf

•The DOL’s Employee Benefits Security Administration closed 275 criminal investigations in 
fiscal 2015 representing a nearly 30 percent increase since fiscal 2010. With DOL investigations 
on the rise and new Executive Orders to comply with, it is becoming more important than ever for 
government contractors to evaluate their benefit programs.

•We see a general increase in recent DOL investigations into wage and health & welfare 
allegations against contractors. Our clients have also indicated an uptick in audits and penalties 
imposed on SCA covered contractors for non-compliance. (H&W Fringes are one of the first 
things to audit and, often, the cause for whistleblowing.) 



Unions and Health & Welfare

There are three types of union CBA which are prevalent in SCA 
contracting:

• Unions without their own benefit program 
• CBA allows contractors to chose how to spend the H&W.

• Unions with their own benefit programs
• In this scenario, the union usually requires the contractor to send the money to the union. 

• Unions without their own benefit programs 
• However, CBA requires Cash In Lieu of Benefits as an option.
• Can be problematic under the Affordable Care Act. 

• Could put the contractor in jeopardy of meeting their requirement to provide their 
employees with affordable care. 

• Introduces Adverse Selection to the contractor’s health plan.
• Suggest contractors work with union to negotiate mutually beneficial benefit rules.



So how does a contractor position 
themselves correctly, but also keep 
up employee expectations?

Think long-term! 

• Health insurance costs rising faster than the fringe increases suggest that 
making tough decisions today may pay dividends in the future. 

• Spend no more than the fringe available. 

• Remember, under SCA guidelines, contractors cannot force an employee to 
pay for fringe benefits from their wages.

• Therefore, if a contractor requires an employee to participate in its benefit 
plan, costs have to be contained within the fringe or become a liability to 
the contractor.

• Without a proper strategy, hemorrhaging health plan related costs could 
reduce profits on a 3, 5 or 7 year contract.



So how does a contractor position 
themselves correctly, but also keep 
up employee expectations?  
(Continued)

• Eliminating all remaining cash payments in lieu of benefits.
• By paying cash in lieu of benefits, contractors take on additional 

payroll tax burden.
• Consider retirement, supplemental health, or ancillary only plans 

for part-time employees.

• Reducing or eliminating contributions toward dependent coverage.

• Reducing or eliminating any sick leave or excess vacation provided above what is 
required by the contract.

• Taking steps today to make sure to correctly classify employees into distinct classes of 
full and part-time employees for planning purposes.

• If employees vary in hours worked, it may be beneficial to choose a lower priced 
health option to ensure costs are contained to the fringe available each month.



Contact
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